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In The term "rule of law" is difficult to define. In fact, practitioners in the field "often express contradictory thoughts" on what rule of law means. 9 Nevertheless, US Army Field Manual 3-07, Stability Operations, provides a broad definition of rule of law that mirrors the United Nations" definition. 10 The rule of law is "A principle under which all persons, institutions, and entities, public and private, including the state itself, are accountable to laws that are publicly promulgated, equally enforced, and independently adjudicated, and that are consistent with international human rights principles." 11 The manual expounds on this definition, breaking it into seven parts. 12 Although this definition is culturally neutral, the manual reminds that "effective" rule of law "accounts for the customs, culture, and ethnicity of the local populace." when a Coalition Provision Authority (CPA) and military governor proposed to swear in a female judge to an Iraqi court in Najaf, the holiest city to Shiite Muslims.
citizens protested the ceremony and near mob violence ensued did the battalion commander intervene and call the event off. 17 The push to appoint a female judge was a glaring departure from Iraqi culture. Although there is dispute as to the role of women in Islam and despite the fact that different Arabic cultures view women differently, several facts are clear. First, in the Qur"an "women are equal in faith," but it is "disingenuous to claim that the Qur"an accords women equal place with men in earthly society." 18 In fact, the Qur"an takes for granted that "men lead the community, fight, hunt, preach, and make law. Women raise children and tend to domestic duties." 19 Moreover,
Arabic culture has "established strict codes of male-female conduct" often segregating the sexes in education and in religious practices such as prayer. 20 Lastly, roles of women hold powerful influences associated with honor and shame in Arabic culture where the "honour (sic) of any kinship group resides in the sexual conduct of its womenfolk." 21 Therefore, imposing western views of women not only risks riots, but greatly offends already hypersensitive Iraqi cultural taboos.
Similar societal missteps have occurred in the area of procedure. In the book Cobra II, Michael R. Gordon and General Bernard E. Trainor argue that, "From the start, American political objectives were bold and extraordinarily ambitious" in Iraq. 22 This was surprisingly evident in the rule of law mission. In May of 2003, the US Department of Justice sent four teams to Iraq to assist the newly established CPA in establishing the rule of law in Iraq. 23 The advisory group included a 13 member judicial assessment team of judges, prosecutors, public defenders, and legal administrators. 24 The teams stayed in Iraq for only about two weeks and afterwards completed a report to the CPA recommending changes to the Iraqi legal system. 25 Following the report, on 18 June 2003 the CPA issued a memorandum to the Iraqi people instituting sweeping procedural reforms. 26 For example, all Iraqi criminal defendants would now be afforded the right to a defense attorney at the initial appearance before an Iraqi magistrate rather than just at trial. In addition, defendants were also given the right to remain silent and coalition forces would be required to give "right to remain silent" type warnings to Iraqi criminal suspects. 27 While some Iraqi judges ignored these reforms others took them to almost farcical extremes. 28 For example, in one case an Iraqi judge refused to accept a provident guilty plea from unrepresented defendant despite the defendant fully confessing his guilt and corresponding desire to be punished. 29 The judge even "admonished the accused he would be in even more trouble if he refused to get a lawyer because the coalition required every accused to have a lawyer whether he wanted one or not." 30 These procedural reforms clashed with previous Iraqi jurisprudence in two ways. First, the Iraqi judicial system is an inquisitorial judicial system as opposed to the American accusatory system. 31 Unlike the American system where prosecution and defense attorneys are primary, in the inquisitorial system the Investigative Judge (IJ) plays the central role. 32 The IJ coordinates with the police, reviews evidence, questions the witnesses in the case, perfects the case, and ultimately decides if there"s "sufficiency of evidence" to proceed to a trial. 33 This reduces the need for the trial judges to review the evidence, marginalizes the roles of attorneys in the process, and leads to trials that last sometimes only 15 or 20 minutes. 34 Second, the right to remain silent had never existed in Iraqi law prior to the CPA"s June 2003 memorandum. 35 In fact, the Iraqi courts rely heavily on confessions and have strong cultural biases towards hearing from the accused. 36 This comes not only from procedure but also from Islam, which "Unlike many other religions familiar to American non-Muslims . . . inserts itself into the body politic far more aggressively than other religions." 37 For example, unlike the modern American witness who no longer has to place his hand on the Bible and testifies in accordance with his conscience,
Iraqi witnesses have to swear on the Qur"an before giving testimony. In fact, the Qur"an is usually ready, already sitting out on the IJ"s desk. Therefore, not only does the inquisitorial system differ from our system, but the preference of needing to hear from someone swearing on the Qur"an looms large in Iraqi courts.
Rule of law initiatives have also failed in areas of professionalism. Most would agree in a judge driven system like Iraq"s "Coalition forces" ability to effectively conduct rule of law operations largely depends on the degree of influence they have with the Iraqi judiciary." 38 To this end, many rule of law efforts have focused exclusively on training Iraqi judges. For example, early in OIF legal teams sponsored training programs for judges on subjects such as due process, suspect rights, Iraqi criminal procedure, human rights, and women"s rights. 39 This trend continues today with US forces training Iraqi judges to accept forensic evidence (e.g., blood evidence and DNA) and to reduce their long-held preferences for eyewitness testimony. 40 In addition, many rule of law initiatives have focused on judicial efficiency, pushing judges to work more hours and do business quicker. The running subtext of this, sometimes said explicitly, is that Iraqi judges are lazy. This subtext often evidences itself in real ways by coalition forces having terse or blunt interactions with Iraqi judges, urging them to take initiative and make independent decisions.
These professionalism initiatives and the corresponding attitudes they generate have a high risk of impeding on sensitive Arabic cultural mores. First, concepts of "dignity and respect" are "core values in Iraqi culture." 41 This is all the more when it comes to the educated Iraqi judiciary who expect the respect and honor equal to their position. 42 Iraqis are extremely "status conscious." 43 The significance of this is twofold. First, Iraqi judges may perceive the "training" as condescending, especially when conducted by women or low-ranking military members. 44 Second, Iraqi judges are also generally reluctant to take initiative for fear of showing disrespect. This is especially true if it means operating independently of their superiors.
Outside the notion of respect, Arabs generally tend to be suspicious of strangers. 45 This is exacerbated by training programs that push American rights or radical changes to Iraqi jurisprudence that seem more at place in US television shows. Some Iraqi judges are extremely wary of such initiatives, rightly "seeing them as an attempt to train "western" or "American"
values." 46 Finally, pushes for efficiency may conflict with Arab work habits, which vary considerably from the United States. 47 For example, Iraqis may not begin their workday until mid-morning and may go home in the middle of the afternoon. 48 Most Iraqi judges enjoy drinking tea, smoking, and discussing current events before discussing business. 49 This is consistent with broader Arabic culture where people are expected to take the time to get to know someone before they are accepted. 50 Therefore, rule of law efforts that spread the gospel of the efficient American lawyer and his billable hours are likely to have failed from the start. Iraq was going to become a democracy. 52 Similarly, human rights were no longer a long-term US goal. 53 Instead, a stable Iraq became the only strategic objective. 54 If the military mission in
Iraq has already abandoned lofty democratic ideals in favor of something more realistic it begs the question of why rule of law efforts have not followed suit. Iraq can be stable without female judges, a robust defense bar, or judges accepting fingerprint evidence. Second, rule of law initiatives should build not replace Iraqi capacities. 55 Building capacity means the Iraqis do it themselves whereas replacing it means substituting something foreign to the Iraqi system.
Building capacity requires the full tool kit of cultural awareness that is all too often lacking.
Third, to do rule of law effectively in Iraq requires more than just cultural sensitivity; it requires an active filtering out of all that"s American in rule of law. The distinction is important. The former is passive while the latter is active. One can be culturally sensitive and, at the same time, still think the American way of doing things is necessary. The pull toward this is great and requires a deliberate choice to make Iraq"s system work rather than the easier default of making Iraq"s system work like ours.
At the conclusion of his testimony to the US Senate El Fadl said, "In my view we cannot afford to deal with Iraq as vanquishing victors, and expect the Iraqis to mold themselves after our image." 56 Unfortunately, the rule of law mission in Iraq has all too often done just that, unnecessarily imposing American ideals onto the Iraqi legal system in terms of practice, procedure, and professionalism. Despite this, Iraq and its legal system still have an opportunity to define themselves. 57 Ultimately, "rule of law is not Western, European, or American" but "available to all societies." 58 If America is to succeed in Iraq, it must look to this universal definition of rule of law while, at the same time, allowing the Iraqis to redefine it in words they understand. 
